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Jigests Of. 


Recent nt Opinions 


sRPORATIONS —- Director — 
What Censtitutes-— Right to 


Resign — Acceptance. 





lew Jersey Court: of Errors 


and Appeals 


bois v. Century Cement Prod- 


ucts Co. 


wnuary 31, 19386 
Appeal from Chancery. R® 


versed. 
sley. 


ent. 
-Carter~ &- English 
Whiting & Moore 
and Bres- 


"nglish), 


‘Borden D. Whiting), 
lin & Breslin (John J. Breslim 
for appellants. 


Jr.) 


hee J. 


ren - 


-re directors. 


+ by 


Vreeland 
(Hamilton Cross) for respend- 


and Decker 


omplainant filed a stockhold- 
- dill in equity against appel- 
and the corporation, which 
Neced defendants were direc 
* defendant corporation, and 
t to recover moneys which 
ome into their hands assuch 
tors. Appellants denied they 


One of the appellants was held 
the company’s prospectus 
<a director; he haq refused to 
‘vy shares»of stock..in .it; 
eored that he had been told that 


it ap- 


wo shares of stock had been 


yor 


ut in his name,” 
received the 


but that he 
stock, and 


pever attendeg or received notice 





















of directors, 


Plainant. 
Held: 


a directors meeting. 

As to thé other appellants, :they 
resicned as directors; 
yhen the .corporation. had never 
tually engaged in business. 
proof is adduceq to show that at 
the time of their resignation, the 
corporation was insotvent or there’ 
did not remain a working board 


at a time 


No 


The court below held for com- 


The naming in a pros- 
pectus of a person as ‘director; 
particularly wherethat 


is ~~ not 


shown to have been done with 
his knowledge” or consent, . does 


not 


make him a _~ director. 


In 


Whittaker v. Amwell’Natl Bank, 
52 N. J. Eq. 400, it was helq that 
even formal election unaccompan- 
ied by acceptance*or action as dis 
rector will not charge with liability 
the person elected. Cf. Woodman 
v. Butterman, 101 Atl. 25 (Me.}; 
Bramblet v. Commonwealth Land 


& Lumber Co., 
and Rosencranz Mining Co. 


(Ky.) 


83 S. W. 599 


Vv. Morey, 43 P.°585 (Cak) 
(Continued on Page 2, Col 4) 
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Pa 
A Brief Survey of Federal Jurisdic- 
tion and. Procedure—Part- IT 
Associa lotes 












(Conover 


1 | also other security, he neeqg not 


6} may at once sue ‘the guarantor or 
: the default of the principal debt« 


| CURRENT 
DECISIONS: 


MORTGAGES—Guaranty of Pay- 
ment—Suit Prior to Foreclosure 
on Guaranty—Obligor third Par+ 
ty. 

GUARANTY—Mortage—Suit. Pri+ 
or to Foreclosure on Guaranty— 
Obliger. third Party. 

New Jersey Supreme: Court, Essex 


County 
Lawyers and Home-Makers Build- 
ing & Loan Association, a cor- 
poration, v. Louis Kohn and 
Morris Ostwerweil 
February’6, 1936. 
Israel. B. Greene,’ for the plaintiff! 
Gansler & Feinberg,:.for the de- 
fendants. 
Smith, Joseph L. S. C. C. 
This comes on a motion to strike 
out the complaint filed’ by the 
plaintiff on the ground that it is 
prematurely brought 
The complaint is allégedty based? 
upon a contract of guaranty en- 
tereq into by thé defendants, guar- 
anteeing payment-of the principal’ 
and interest due and to bécome’ 
due; upora mortgageheld by the 
plaintiff. As it appears from the 
complaint; the plaintiff/ or its pre+ 
decessor, loaned $16,000.00 to Sam-+ 
uel. Herman ang Herbert Herman, 
on October ist, 1925, which loan 
is evidenced by a bond of that date, 
and secured by a mortgage given 
by them on premises known as 
42355 - Paze Avermme, Lyndhurst, 
New Jersev. The saiq propert, 
was thereaftér sold to thé defend-4 


110th, 1931, aftér the purchase of! 
the property by. Louis Kohn, the 
said mortgage was recast by the 
plaintiff company, the. defendant 
Kohn subscribing to 48 shares-of 
the plaintiff company, and-agree= 
ing to pay the recast amount, 
namely: $9,600:00, at~a monthly 
rate of $48.00 per month; and°ir 
terest. also $48.60-per month, in 
all $96.00 per month, and placing 
the 48 shares as further collateral 
for the payment; as & part of the 
agreement to recast as above nots 
ed. the two defendants -“‘guaranm: | 
teed” the payment of the principal 
and interest. due.ang to become 
due> on thé said mortgage and 
bond. 

This* action ‘is brought by the 
plaintiff, upon this alleged contract’ 
to guarantee without first fore» 
closing the mortgage. pursuant “~ 


ant Kohn: On or about December 4° 


OF Interest To 
Lawyers 


ASSEMBBY™ 108) Liniits * issu- 
arice of restraints and “injunctions 
in disputes concerning terms or 
conditions of employment; no tem- 
| porary or permanent injunctions 
untess*testimony in open court-and 
findings of fact. 

ASSEMBLY 118. Amends Sét- 
tion 4 of P. L. 1907, p. 485, relat- 
ing to sale of pure foods ‘to re- 
quire. manufacturers of patent 
medicines to state quantity and 
proportion of all ingredients. 
ASSEMBLY 119: Permits pay- 
Lment of judgment to clerk of court, 
pwhere holder of:judgment refuses 
.payment or can not be found and 
cancellation after such payment. 
ASSEMBLY 122: Provides’ for 
waiver of jury trial in all civil 
oases; unless within six days af- 
ter’ service of noti¢e of trial, writ- 
ter demand made for jury trialand 
payment “of $25.00, and fee of 
$15.00"for listimg case; also on ap- 
peal from violation of Motor Ve- 
hicle Act and Workmen's Compen- 
sation Bureau, appellant to pay 
$15.00 ‘listing fee. 

SENATE 107. Créates State La- 
bor Rélations Commission ‘to’ pro- 
mote’ equality of bargaining power 
between employer and employee, ; 
and permits empleytes to! bargain 
Biectivety: 

SENATE 113. Amendment to 
Section I, P.-L. 1925, p.- 147, re- 
lating to trials om contempt, pro- 
vides for hearing before another 
Vice Chancellor or Advisory Mas- 
ter than one who made” order 
deemed tobe violated; also pro- 
vides for jury triai- as matter of 
right. (Sée the Need for New Lég- 
islation on Criminal» Contempt ‘by 
Mitton *R.- Konvitz, 59 N. J. L. J. 
49). 

(Continued on Page 8,-Col. 3) 


RECENT CASE 
COMMENT 


By Alfred ©. Clapp 








Requisitew ofa Volontary Deciarm-/ 
tion of Trust; Partieularly ofa 
Bank’: Acount:' or of. Building 


as directing 2 agle or other dis- 


Appellate Jurisdiction of 
Federal Courts. 





Jurisdi¢tion’ of Circuit’ Courts 
of” Appeais' ‘to Review Judgments 
and Decrees’ of District Courts; 





The circuit courts of appeals 
have appellate jurisdiction to re- 
view by appeal all final decisions 
of the district courts.5é6 This is 
not. true, of course, as to those 
cases in which there may be a 
direct appeal from the district 
court to the Supreme Court.57 

Certain interlocutory orders or 
decrees as to injunctions or re- 
ceivers also may be reviewed, 
‘Where an injunction is 
grarited, continued, modifiéd, re- 
fused or dissolved by an’ inter- 
locutory order or~ detree, an 
appeal may be taken ' from ‘such 
interlocutory ordeF to the circuit 
court” of “appeals. An appeal may 
also be’ had if an application to 
dissolve Sr modify an injunction 
is ‘refased, or if an interlocutory 
order is made ‘appointing a re- 
ceiver, or refusing to wind up a 
pendiaig receivership or to take 
the ‘appropriate steps ‘to’ accom- 
plish the purpowe thereof, such 


posal of property ‘held thereunder. 
In these cases’*the “appeal must’ 
be applied for within thirty days 
of the entry of the order or de- 
cree.’ They take precedence in the 
appellate court; and the proreed- 
ings in the district court’ are 
not stayed. unies#-an order to 
that effect is entered.’ An  addi- 
tiihal- bond may be ‘required: by 
the district court’ as a condition 
ofthe appeal.5%- 

The ‘circuit courts of appeals 
have’no power to review ‘by cer- 
tiorari “except. in’ certain extra~ 
ordinary sitvations: They have 
power to issue’ all writs ~ not 
epetifieally provided for by stat- 
ute -which ‘may be necessary for 
the-exereise of their jurisdiction 
agreeable to the usages and prin- 
ciples of law.6#a Where” 'the- cir- 
cumstances: imperatively demand 
that ‘the writ of certiorari’ be 
allowed to “correct excesses of 








3 C. S. p.-8401, par: 48, ang a 
ments thereto. ‘ 

Plaintiff contends that ; is an 
absolute contract of guatantee for! 
| payment, as distinguished from a 
| guarafitee of collection, and thats 
‘in the case of Pfeifer vs, Crossley 
/91 NJL 438, it is“helé*that no’ 
foreclosure is nonay prior to’ 
this action 

The plaintiff further 
from 28 C. J. 979, as follows: 

“Where the guarantee is an ab 
solute one and the creditor has 





quotes? 


proceed against the security, but 


or.” 

Upon examination ofthe. quota~ 
tionfrom Corpus -Jutis;;and~au- 
thorities citedetheretn;~ 





and reasons; is indeed 4 large task. 


KNew Jersey Court of Chancery 
compare favorably with those of 
‘the Unite? State’District~ Courts, 
the State Cireuit Colirts and the 
trial courts of other states (New 4 
York Supreme Court for instance) 
when sitting without a jury~and 
ty anq latge. those of the New 
asiJergey Supreme Court. sitting..in 


and Loan Shares. 
| 


Any comment upos opinions of’ 
our Court’ of Chancery~ must al- 
ways be alloyed with an especial 
pride in the standards they sus- 
tain: For-a dDusy trial- court (sit- 
ting without a jury of*¢course)’ to 


write an opinion satisfyingiy ex- 
haustive in its analysis of ‘cases" 


In this regard the opinions of thé 


The Vice-Chaneeliors~* do 















Lcommorn law.5#-~ 


‘Jurisdiction of the Supreme Court 


of appeais are firlat and no liti- 
gant<can demand a review by 
apypent: Thé only exceptions to 
this “statement are those cases in 
which the validity of a statute 
of ary state is 
on the ground that it is repug- 
nant to the Cénstitution, treaties 
or“lawsof the United States. If 
the tecision-is-against thé valid- 
Hity,- the. party relying on the 
: : rstate: statutesmay ‘then take the 
if for no other purpast th@rFhdase~torthe Supreme Court om 


juris@iction“and-to further justice 
it is proper to issue it as at 


The ‘most common use’-of cer- 
tiorari in« the- circuit court™ of 
appeals is for diminution of -the 
record, that is, as a -method of 
correcting. errors and omissions 
ip the-record of-a-case already 
before the courts 


to Reviéw Judgments and Decrees’ 
of the Circuit Courts of Appeals. 


Decisions “of the circuit courts 


in question 


Prorosed Legistation ; A-Brief: Survey: of Federal Jurisdiction 
And-Proeedure-—-Part II 


By JOHN W. 


BEVERIDGE 


appeal does not elect to appeal 
he may use certiorari; and the 
opposing “party, the one not rely- 
ing on the statute, may use cer- 
tiorari. If the party relying on 
the ‘state statute uses appeal he 
carmmot use’ certiorari.59a 
However, in any case, civil or 
criminal, the Supreme’ Court upon 
the ‘petition of any party thereto, 
whether government or other 
litigant, may require by certior. 
ari that the cause be certified 
to it: for determitmtion either 
before’ or after a judgment or 
decree by the lower court.60 


If an order 1s entered by the 
Interstate Commerce Commission, 
the Federal’ Reserve Board, or 
the Federal Trade Commission, 
directing that a person cease a 
violation of the law, and the orde: 
is not obeyed, the Commission 06: 
Board ‘may apply to a” circuit 
court of ‘appeals for the enforce- 
ment’ of the order and’ file 
transcript of tHe entire record 
and’ proceedings held before the 
Board or Commission. The circuit 
court of appeals then has’ power 
to. make a decree affirming, mod- 
ifying, or’ setting aside’ the order 
of the-Commission or Board. This 
order of the circuit court of 
appeals may be ‘reviewed by the 
Supreme~ Court by certiorari.6i 
The statutes providing’ for the 
reference of railroad disputes to 
a board of arbitration provide 
that the decision or award of the 
board is to be fiied with the dis- 
trict clerk. Within ten days of 
the. date of filing the award an 
appeal can be made to the cir- 
cuit court of appeals 
on questions of law. From the de- 
termination of the circuit court 
of appeals certiorari may be had 
to the Supreme Court.62 
Jurisdiction of the Supreme Court 
to Review Judgments and Decrees 

of the District Courts 

In any suit in equity brought 
in. the ‘district courts under the 
laws ‘relating to monopolies and 
combinations in restraint of trade 
wherein the United States is the 
complainant, a direct review may 
be -had by the Supreme Court of 
a final decree. The appeal must 
be taken within sixty days from 
'the date of the entry of the 
decree:53 

A direct review may be had 
in the Supreme Court in all crim- 
imal cases ‘from a decision sus- 
taining’ a demurrer to an indict- 
ment’ where the decision is based 
upon the -validity or construction 
of the statute upon which the 
indictment is founded; and from 
a decision arresting a judgment 
of conviction for insufficiency of 
the indictment where such decis- 
ion “is ‘based’ upon the invalidity 
or construction of the ~ statute 
upon: which the indictment is 
founded. Likewise a review may 
be. had from a decision or judg- 
(Continued on Page 3, Col. 1) 








. 28 “USCA 225. 
7 28 USCA 345. 

58 28 USCA 225 {b), 28° USCA 227. 

58a 28: USOA 337. 

596 Gréyberbieh! v. Hughes Electric 
Sompahy; 294° Fed. 802, (8 C. C. A.’ 
1 

59 Morgan v. Curtenius, 19 Howard 8 
(1856). 


692 28 USCA mf (b). 


60 28 USCA 847 (a). 
61 2) USCA ys. 15 (USCA 
62°28" USCA 348. 45 USCA Ti7-121, 





appeat: If ‘the -party entitled to 


15 ‘USCA 1-7, 28, 29. 


59. 
63 28 USCA 345, 
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CHANCERY Supreme Court |COUNSELLORSTO DIGESTS OF — 
empt ‘om Present . 
CALENDAR | BE EXAMINED ON , RECENT OPINIONS}}} reserat income Taxee an fp (continued 
S S h d ] Tax Exempt in New Jerse 
/ ee ea 7 
~~ nepal | Motion Schedule = CONSTITUTION) ccontimea tom Page) | ne Busca 
For March, 1936 — | pgs i for Savings Banks and Trug—mbar, wheD 
<cimepmnes Justice Ralph W. E. Donges — Newly admitted counsellors who | The sections of the Corporation | Punds in New Jersey been put 
, , | ‘ . » meee. T 
Monaay, March 2nd Atlantic, Cape May, Cumberland |had previously given notice in ac-| act, concerning directors’ liability | City of be appeal 
.- UC : ity 
9 on — V. v.C and Salem Counties—At the open- |cordance with general rule No. 2 | as trustees upon dissolution and a turty days 
izabe uchanan, > ~ ie . . P 
Siasieenenck Lewis, V. C ing of each ferm at the Circuit; at |of the United States District | prov iding for notice to stockhold- | Clifton, N; J. rendered. 2 
8, ° ° : * | : : 
Jersey City Fielder. V. C. and| Camden Chambers on second Mon- Court for the: District of New Jer- | ers upon dissolution (secs. 31 and | bwed by tne 
Kays, V. C dav of each month in which no ee 59 N. J. L. J. 71) have | 54) are not applicable because the Ts Core » case wher 
Tuesday, March 3rd Circuit opens and the State House, | received letters sent to them by the facts do not support respondents’ 44* Funding and dict in tavo 
Trenton The Caancelior Trenton, on any day. Supreme |H rable William A. Clark, Sen-|contention that the purpose or ef- R f di Bo d appeal 18 al 
Atlantic City Soov, V. C : , p - : a ior Judge of the United States Dis- le, at ad in resignations was the e un Ing n 8 sin which 
r . ‘ourt or ourt o srrors and Ap- f ‘ r 
Newark Berry, V. ¢ l : trict Court for the District of New m rporation’s dissolution Due October 1, 1951-55 uct court 
Trenton Buchanan. V.C peals sit, and by appoir tment I | rpore n 1S§ 1tlO jted States.¢ 
Monday, March 9th Justice Frank T. Lioyd—Camden| 4 ony of the letter follows “Although there are occasions To Yield 4.40%-4.50% appeal m 
Camden Davis, V. C and Gloucester Counties Court In accordance with the policy not very well defined, when a di- ch 60 the Suprel 
7 of ie oot Issued under apters and 
Elizabeth Buchanan, V. ¢ House, Camden, 10 A. M. on first '!aid down by Genera] Rule No. 2/rector is not free to quit, Zeltner a the Pamphlet ‘hewe of 1934 gmmper granting 
ge 4 on enime adm tents to e Ss N Jersey uLOrV 
oer Sy — . - ma anq third Mondays of each month. | 80V®T™!ns 4 amiastone | m bar of | vs Henry Zeltner Brewing Co., nee —- “ 
Kays, V. C this we have inquired from N.Y 66 N ® CIRCULAR ON REQUEST restrain th 
Tuesday, March 10th Chambers—-Camden Court House. |, - en of the Charter and | _ ‘ N. B 610, Harley & te staiute 
Trenton The Chancellor Justice Joseph B. Perskie— Bur Ethics Commitees of the State and | Lund Corp. ys. Murray Rubber Co. AC ALLYN*2>COMPA on of an 
Atlantic City Soot V.C lington Monmouth and Ocean ars, previously notified by |21 Fed. (2d) 932, (C.C.A.2), the . Dnseepenated the execut 
Newark 3igelow, V. C lCounties -At his chamber 417- ) to whether you have com-/| general rule is that he may re- 40 Wall Street, New York in the enfo 
Trenton EERE, YC || oe ate Cunsentes Tract Suitinn |)" ny act or acts tending to | sign at will and that the validity a 
Monday, March 16th uu unworthy of our confi- | , . gsion acting 
Fa n y r i ° enh os 
Camden Davis. V ¢ Atlantic City. first and third Sat : a dosent We are pleased or su resignation does not de- eet the state 
Elizabeth Buchanan, V. C. |urday of each month, between 9:30 say that the chairmen of the |P®™? upon a formal acceptance, unconsti 
Jersey City Fielder, V. C. ant] 4M. and Noon, with the exception named ethics committees |Manhattan Co. v. Kaldenberg, 165 | tute. 
Paterson Egan, V.C ot tite end Auret f& whie vritten telling us that you|N- Y. 1, 58 N. E. 790; 14a C. J. A direct @ 
diene ths ry sll he the firet and uve not committed any such acts |P. 73, sec. 1836. A statutory pro- Interest Exempt from All Pre wen to the | 
Tuesday, March 17th pmomas Ww! ‘ , sit nqualifiedly endorsing you as Vision that directors shall hold Federal Income Taxes tinal decr 
Trenton The Chancellor third Wednesday. Also motions will gible for final admission to prac- Office for year and until their Tax Exempt in New Jersey , 8. == 
Atlantic City Sooy, V. C be heard at the opening day of the ; court successors shall have been elected : h suit.65 
Newark Stein, V. C circuit. Ex-parte matters may be You will remember that you 40es not. prohibit resignations $155 000 Reoery 
Trenton Buchanan, V. C submitted by mail . ired to be familiar @uring the year, Briggs vs. ’ orcement 
Monday, March 23rd Iustice Thomas W. Trenchard— , ¢ Constitution and laws of Continued on Page 5, Col. 1) Borough of order ma 
Camden Davis, V. C Hunterdon, Mercer and Warren Uniteq States. For the purpose South River, N. J. mmerce © 
Flizabeth Buchanan. V. C. | Counties State House Annex 1S 1inin your knowledge 5 De ma 
Jersey City Fielder. V. C and| Trenton, Room 445, every Thurs- f, the Court will examine INFLATION preme Co 
Kays, V.C lday, 10 A.M n orning of the second AHEAD 412% Refunding Bonds nting or 
Tuesday, March 24th Justice Clarence FE. Case—Mid- Monday in March. the ninth. The a ery injuncts 
WHAT TO DO ABOUT IT Issued under Chap. 77 P.L. 1935 NJ ! 
Trenton The Chancellor dlesex and Union Counti« At AI ition will last for an hour , : made wit 
Atlantic City Sooy, V.C |Court House, Flizabeth, at 9:30 1 ge at 10:30. and during INFLATION reduces the purchas- Due Jan. 1, 1989-1956 e order 18 
vew ferry, V 0 ne firs aturdayv < . , ~— ee ? ng power of the dollar. It r- . b eal 
alate eS We i. eo Se ee Cre y . isked to answer two ticularly affects the value’ of Yielding 4.00% to 4.50% @ _ 
Trenton Buchanan, V.C jeach month, at the opening of writ »stion the Constitu- fixed rate securities, bonds, mort- thin the 
Monday. March 30th leach term at the Middlesex and 1 sub whose increasing tg ry n pool : 
x “te W Tnion Circuits. Chambers — Cen- port e in tional life and want tol 
Camden Davis, V. C Union Circu Cas ibe ’ ~ "7 ie rile tor pamanaes “ek te CIRCULARS ON REQUEST the Supre 
™lizabeth Buchanan, V.C tral Building, corner Main and Di I lly be adverted: t One flation Does to Your Money.” io t : 
Jersey City Lewis, V. C. anq | vision streets, Somerville 1e Judges of this court will} . . nent or 
Fegan. V.C | Justice Joseph L. Bodine — Ber give himself the pleasure of | Leigh Z Sessions LEACH BROS, Inc. burt in ca 
Tuesday, March 31st gen, Morris and Somerset Counties to you personally.” CORPORATION 60 WALL ST., NEW YORK nt of an} 
Trenton The Chancellor Fourth Monday tior — —o 1925 : Hanover 2-8424 ate Comm 
Atiantic City Soov. V. C Court House, Newark ai oaet ‘tnd St. New York pes not af 
Newark Ricelow. V. Cc M., also on opening S LOA NS on Residuary- VAnderbilt 3-3407-8 ommission 
. bent of mo. 
Trenton Buchanan Vv. Cc Terms Chambers 45 cs Estates —_— —_—- - — = mt Oo 
. House Annex, Trentor WE BUY AND SELL > cases lo 
ADVISORY MASTERS Justice Charles W. Parker—Es- $ yo > he vie — . . : } ; brcement O 
sex County—Second and - fourth : Fidelity Union and National Commercial JR = 
Monday, March 2nd Saturdays of each month at the} =. ae ature or 
Camden Knicht. AM and| Court House, Newark. at 9:30 A EASTERN FUNDING COMPANY Mortgages and Certificates a — 
Kraft AM M.. also on the opening dav of each | 1420 Walnut St. Philadelphia, Pa. a hent.67 
Tuesday, March 3rd | term at1A.M. Mail address, 19 ‘ “a gee are Sand om Re ———~ in suits ; 
Hackensack Campbeil, A.M. |South street, Morristown value of the property securing them. ge, anni 
Newark Child. AM Chief Justice Thomas J. Brogan ——— in par 
eaten ee Hudson County—First and thira | \ = CO-OPERATION OF ATTORNEYS AND TRUSTEES INVITED (tterstate 
Rogers, AM Saturday of each month at 9 A. M VEST (NT S (VRITIE DITIES <<a aaas 3 direct re 
’ ae rsev 7 ] urt may 
Thursday. March Sth at the Court House, Jers City ; Building and “yam Shares dement . 
Freehold Trapp. AM Chambers—15 Exchange Place pee 
. | ct court, 
Friday, March 6th Jersey City i 
Jersey City Van Winkle AwM| dustice Harry Heher Passaic — oe LISSNER & GROSS im im the c 
a = <a , P eT ne ; eee ne ‘ st two 
Paterson Stafford. AM. |&nd Sussex Counties At the potaiaing os 17 ACADEMY ST. Tel. MArket 2-4183 NEWARK, N. J. 7. M 
Monday, March 9th opening of each of the stated Reorganization Securities Bust be tz 
Camden Knicht. AM. ana! terms, and at the Court House — er the 
Kraft AM | Paterson, on the first Satur: muted of O| padgment < 
; ‘ sach 1onth. excent in Jn edure is 
Tuesday, March 1th [each month, except in July and’ CT) ROBBINS ECO]. 3 es 
Hackensack Campbel, A.M September, when th otion: day y J. | [, 4 = 
Newark Matthews, A. M will be the second Mondav and 810 BRO AD S T. NE} ARK,N . Pi paue 4 n nu ury! be served 
| TELEPHONE MARKET 3-2740 = he case : 
Trenton Rackes, A.M., am| “uring August, there will be no | fs ail bmeral of 
oti , eral o 
Rogers, A.M. - tion day ee Select a group of your acquaintances and ask each one urt ma 
Wednesday, March 11h individuaHy for his or her opinion of Life Insurance pro- ord ins 
Phillipsburg = Trapp, AM. | ADRIAN H. MULLER & SON oe Reece t 
Friday, March 13th SECURITY AUCTIONEERS | appeal. 
Jersey City Stanton. A.M ESTABLISHED 1837 The Ps 
Monday, March 16th 10 Wall Street, N.¥.C 75 Montgomery Street, J. C. You will find an overwhelming majority vedhers Act make 
Camden Knight. A.M., an¢| SPECIAL ATTENTION opinion that such protection is indispen- Tecnant 
Kraft. AM Given to Sales by Order of Executors, Administrators’, Referees, Etc sable to the family provider. that ; P 
; is 
Tuesday, March 17th ~~ ting to 
Hackensack Campbell. A.M. | Particularly those who are among its benefi- Srainin 
. ning 
a | cane a THE STATE CAPITAL TITLE _ || sharon. oe. 
Trenton Rackes, AM., ane| & ABSTRACT CO. | Ss. 
Rogers, A.M. /l/ Searches in Supreme irt Abstracts ¢ f U. S. Court Pro- mM the o 
Thursday, March 19th and U. S. Court edings of D : | Commerce 
Mist ellaneous Informat an : 
Freehold Trapp, A. M Abstracts of Chancery Pr — ee. Se IP ri prita D direct 
Friday, March 20th eedings 4 re » Do is | 
; & rtificates as to Corporate t is 
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ee ae Offices: T Trust Bldg., Trenton, N.J | 23% 
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Tuesday, March 26 M National Newark & Essex Bldg.. Newark, N. J. “4 a 
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Taxes and (Continued from Page 1) 
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. our oping’ Sustauming 4 special plea 
} and TrugMpar, when the defendant has 
| Jersey 

been put in jeopardy. 

be appeal must be taken with- 
N. thirty days after the decision 

a} rendered. No appeal will be 

meee wed by tne United States in 


,» case Where there has been a 
dict 1n favor o1 the defendant. 
appeal 18s allowed only in those 
Sin which tne decision of the 


1g and 
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1951-55 trict court ls adverse to the 
4.50% ited States.64 

appeal may be taken direct 
, the Supreme Court fron an 


8 of 1934 of 
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EQUEST 


ber granling or denying an in- 
joculory imjunction in a suit 
restrain the enforcement of a 









te sfatute by restraining the 
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ed execution of the statute 








the enforcement of an order 
by an administrative com- 
jon acting under the statutes 
the State upon the ground of 
unconstitutionality the 
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A direct appeal 
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jan Lhe 
Jurisdiction of the Supreme Court 
| te Review Judgmenis and Decrees 
of a State Court of Last Hesert| ana 


~ The Supréime Court has appei- 


carcuil 
lo Keview 


‘Courts ~ 


Proceedings 


vl 


OL 


Appeals, 


durisuiciivn of the Supreme Court 


appeals 


Mabeas Corpus 


late jurisdiction over final judg- 

ments or decrees in any suit the provisions of 28 USCA 347 
in which the validity of a treaty|appiy to navbeas corpus pruceed- 
or statute of tne United States|mgs, anu -certiorarl may be 
is questioned and the decision is]appiucd tor or- an appeal had to 
that the treaty or statute is}tme Supreme Court wnen the pro- 
invalid; or in which the validity|ceedings come within the terms 
or a Statute of any state is/or that section.77 

questioned on the ground that it ine imal order in a_proceed- 
is repugnant to the Constitution, ing in habeas corpus in a district 
sane os sgh of the United court or belore a district judge 

ates an e decision is that],, . ircull g bj} 

the state statute is valid. In the a rallsornngr ce ni ecg 
cases mentioned in this ara- url , npeais the l 
graph an appeal or a a ot seeing tg. comet iE 


ceruliorari is the proper 
review.70 

fhe Supreme Court has power 
by certiorari to require that there 
be certified to it for 


mode ot lf to 


is Dy 


out ot 
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review and! 


.— 


virtue 


a stale 


no appeal 


com 
ol 
court 


to the cir 


process 


wherein the proceeding was held./é 
detention 


Ppialned ol 
issued 
there Can 


Cuil court 


Ol appeaiS irom a Iiinal decision 
determination any case wherein}; a court ot the United States 
& final judgment has been ren- uniesSs tne Unitea States court 
dered by the highest court of a Dy which the ilmal decision Was 
State im which tne validity of a) joy iereu, or a Judge of the cir- 
Statute or treaty of the United) .); court ot appeals, certifies 
States is questioned; or in which that probable cause exists for an 


jand trade-mark cases“ 18> vested | granting or denying a discharge, 
~Umited™~ states ~COurt 
Customs ana ratent 


| 
| 
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All Presegfken to the Supreme Court irom | the validity ot a statute of any appeal.79 

faxes tinal decree granting or deny- | State iS questioned on the ground Appucation tor appeals in these 

Zia g 4 permanent injunction in| 48 being repugnant to the proceedings must be made within 

h suit.65 | Constitution, treaties or laws Of inree months after the entry of} 

0 In proceedings to restrain the; “#¢ United States; or in which tn. juugment, The custody of| 
orcement or setting aside of ae en privilege or iM-| prisoners pending a review is 

of order made by the Interstate} @UBItY 18 specially set up or governed by the Supreme Court 

N J mmerce Commission an appeal claimed by either party under the Kules.s1 

vdled, ay be made directly to the Constitution, or any treaty o1 
preme Court trom an order| Statute of, or commission held, yyrisaiction of the Supreme Court 
jonds anting or denying an interlocu- real ausnority qmerciaeé under, the and of the Circuit Couris ot 

L. 1935x247 *2Junction. The appeal must — we hare hse pol re Appeals to Review Cases in 

"R made within thirty days after] V¢W under tms paragraph exists Bankruptcy—Prrocedure on 

)-1956 e order is granted or refused.|2° matter whether the Federal Appeal 

» 450% appeal may also be made claim is allowed or denied, and 

thin the same time from aj Certiorari is the only method of A Bankruptcy case may be 
mai order in any such suit.cs | Teview.72 brought from a circuit court of 

QUEST A direct review may be had The tir ae “highest court, , appeals to the Supreme Court by 
h the Supreme Court of a final of a state, means the highest | writ of certiorari if it comes 

- gment or decree of a district State court in which the case withi tavmas of 28 USCA 

>, Inc. burt in cases tor the enforce-|COUld be decided, that is, the | 947 » 

’ YORK Bent of any order of the Inter-] Court of last resort. The circuit courts of appeal 
ate Commerce Commission. This The above statements apply to| have jurisdiction in equity, either 
bes not apply to orders of the/Civil and criminal actions,/2 lO) i100 utory or final, to superin- 
mmission requiring the pay- habeas corpus proceedings: to tend and revise in matter of law 

——ent of money nor does it apply mandamus proceedings,74 and to the proceedings of tne interior 
bp cases looking toward the en- proceedings for &@ wril of prohi- courts ol ANKPUpPLCY [The method 

. brcement of the order by adju- bition.79 is by appeal as in equity cases 
rcial ication and coilection of a for- and th appeal must De taken | 
iture or penalty, or by the Jurisdiction of the Court of within this ty days after the order! 
Mliction of cmminal punish-| Customs and Patent Appeals >. ine mater omplained of 
bent.67 has bee rendered or entered.> 
In suits brought to enjoin, set} The Court of Customs and Pat-|n Jiowance of appeal i: 
de, annul, or suspend in whole} ent Appeals has exclusive juris- within. the discretion of the ap 
ae in part any order of the | diction to review by appeal final peliate court.%4 

VITED Interstate Commerce Commission,| decisions of the United States Appeals as in equity cases may 

st eae direct review by the Supreme} Customs Court. Certain cases May!) taxen in pankruptcy proceed 
urt may be had or the final) be brought to the Supreme Court); . trom the courts of bankrupt- 
ludgment or decree of the dis-| by certiorari. cy to circuit courts of appeals 

court, 68 The jurisdiction of the Court tom a judgment adjudging or 
the cases mentioned in the|/of Appeals of the District of| o+..n¢ to adjudge the defendant 















er the entry of the final 
pidgment or decree, and the pro-| 
fedure is the same as in equity 
tases. The notice required is to} 
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@neral of the state. The district 


two paragraphs the appeal| Columbia in 
be taken within sixty days|from the Patent Office in eel, 


be served upon the defendants in| 
he case and upon the attorney|” 
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— fourt may direct the original| 

pEO- cord instead of the transcript) 
Mereof to be transmitted on | 
tppeal. 

of the The Packers and Stockyards! 

spen- Act makes applicable to its en- 
forcement the same procedure} 
at is provided in ali laws re-| 

nail ltting to the suspending or re- 









"raining the enforcement, oper- 
tag aside in whole or in part 
™ the orders of the Interstate 
“mmerce Commission. The right 
0 direct appeal to the Supreme 
“urt is the same in both classes 
cases.69 
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courts bankruptcy 
which they have appellate 
jurisdiction in other cases.88 
Controversies arising in bankrupt- 
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tween the trustee representing the 
bankrupt’s estate and claimants 
representing some right or inter- 
est adverse to the bankrupt or’ 
his general creditors. Proceedings 
in bankruptcy include administra- 
tive and decrees in the 
orunary course of bankruptcy be- | 


orders 


tween the filing of the petition | 
and the final setthement of the | 
eslale.dy 

In “controversies arising in | 
bankruptcy proceedings ” the | 
appeal is a matter of right and | 
does not have to be allowed by 
the appellate court,.90 
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Thursday by the 


‘ LEGAL LORE 


By GEORGE J. MILLER 
The First Murder Trial In 
East Jersey 
(continued from last. .aveek. ) 
Part i 


(Page 423) 

Att a Court of Common Right 
held at Perth Amboy 

ye 13th QOcteber 2694. 

Present Governor. Hamilton 

Justices: 

Andrew Bowne, .Jehn Inians, 
David Mudie, John .Rayse, John 
Bishop, James Dundas, and Sam- 
uel Hale. 

The Court being opened their 
came a letter from.ye Jury. direct- 
ed to ye Governor & hoble Court 
showeing yt eleven. were agreed 
&one dissented so yt some of them 
were like to suffer by ye restraint 
&. want of.refreshment for 29 
hours ast. & like to continue so 
and therefore they..petitioned ye 
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Diliiern Leases 


It is dramatically argued by real | 
estate interests that the passage of | 


a Lawyers’ bill will deprive real es- 
tate brokers. of a livelihood by for- 
bidding them to draw leases. This 
appeal publicized by 
newspapers and for a very obvious 


is widely 
reason is given editorlal emphasis, 
and appreval. For the same ob- 
vious reasons, newspapers severe- 
ly omit any mention of the law- 
yers’ position in the controversy. 
recognizing a hope- 
the committee on 


Apparently 
less impasse, 
law reform of the Bar Associa- 
tion of the City of New York has 
rendered what sems to us a sig- 
to the public. After 
of deliberation, 


nal service 
eighteen 
during which 


months 


innumerable, con- 


flicting suggestions were consid- 
ered, the committee has promul- 
gated a standard apartment lease 
form. One of the major consid- 
erations was the protection of the 
rights of tenants. If, after a,rea- 
sonable it is found that 
landlords are not adopting the 
form, steps will be taken to have 
it enacted into law. It is wisely 
pointed out that the present one- 
sided practice tends to create a 
class antagonism betwen landlord 
and tenant and that the discon- 
tinuance of such a practice will 
materially benefit the property 
owner. 

It is in connection with apart- 
ment leasing that the greatest op- 
position to a Lawyers’ Bill arises. 
Certainly the sale of property, the 
leasing of a home or the leasing 
of a business property present 
such varied legal implications 
that no layman should be permit- 
ted to draw contracts for such 
transactions without professional 
consultation. Permission to draw 
apartment leases is perhaps a con- 
eession which cannot be justified 
in principle but it is dictated by 
the necessity of modern business 
methods. It cannot advance the 
interests of justice to refuse it. 
But it should remove, once and 
for all, the selfish opposition of 
real estate men to legislation 
which is wholly im the public in- 
terest. 


time, 





The March term of the United 
States Circuit Court of Appeals, 


Third Circuit, opens at Philadel. | 


phia, Monday, March 2. 





| Voice Of TheBar 


COMMENT AND ORFTIOCISM 
INVITED 








To the Editor .of the New . Jersey 
Law Journal: 


In your issue of January 23rd, 
1936, there appeared a very. inter- 
esting article on Plant Patents by 
Oscar A. Geier, Esq. 

Because of the extensiveness of 
the nursery industry inthis state, 
the Patent Law. of 1930 will-be- of 
great importance to New Jersey 
horticulturists, In fact, seme of the 
existing 150 Plant Patents have 
been granted to nurserymen of this 
state. Three of the most recent 
patents, numbers ‘145, 146 and-247, 
covering a wide field.of Azaleas, 
were granted on November 5, 
1935, to. Bobbink & Atkins, of Bast 
Rutherford. These patents. differ 
from those previously granted, in 
that they do not cover a single 
color of plant or a single variety, 
but am entire group of colors, for 
instance “from white to dark.ear- 
mine”, thus eovering a number of 
varieties rather than a single-one. 

In drafting claims for plant-pat- 
ents, the importance of -spectfical- 


|Henble Court to Call ye Jury. & 
|Inform and yt dissented Where- 


did Cause set ye 
| prisinor to ye barr. & .called ye 


, dissented from ye rest to: speake 


day was-so clear it seemed strange 
that they could not -agree.Where- 
upon noe‘ of ye Jury did speak & | 
said he did doubt. of ye Evidence | 
but was scrupulous in matter of | 
Conscience for sheding of more 
blood- wch could not -recall. what 
was already shed—then-ye Court 
did well inform him. both fromthe 
scripture & reason of-ye. Law full- 
ness & necessity of punishing mur- 
der & blood shed with Death & 
etc., and: then--ye Jury did again 
withdraw. 
Dom: Rex & Reg: 

Agt. 
David Laing 

The Jury shortly thereafter be- 
ing agreed upon their verdict did 
return and gave in their verdict 
upon ye Indictment of murder 
agst David Laing--Guilty of’ Mur- 
der. Therefor it is considered by 
ye sd Court & ye Court doth give 
Judgment & sentence yt ye ‘sd 
prisoner David Laing now stand- 
ing at ye barr shall be carried 
back to ye prison from whence he 
Came & from thence be Carried 
to ye place of Execution & there 
hanged by ye neck until he be 





ly and adequately describing -the 
characteristics of the plant to be 
patented cannot be over empha- 
sized. Horticulturists tend to de- 
scribe varieties generally and with 
an absence of the definiteness and 
precision which characterize well 
drawn legal instruments. The val- 
ue.of plant patents.and the success 
of the Plant Patent Law. will .de- 
pend on the adequacy of protec- 
tion afforded by a patent. Ade- 
quacy of protection, of course, is 
governeqg by the degree of enforce- 
jability.of. a patent which. will -te 
measured largely by whether -or 
not the unique and peculiar -fea- 
tures are sufficiently wel) defined 
to permit positive identification 
and clear cut.proof.of an infring- 
ment. 

The protection which this law 
can afford has leng been needed. 
New varieties are often the regult 
of years.of arduous Jabor,. which 
many times goes for nanght.asthe 
new variety is immediately. .ex- 
ploited by usurpers. The Agaileas 
covered by the abeve mentioned 
patents are the product of..seme 
twelve years of work. by Mr=Beb- 
bink. Undoubtedly there are others | 
Similar cases. which may .new-.he 
preteeted underthis: law. 
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Very truly yours, 


Raiph A. Corbin pounds threesshiliings. : 


dead, dead, dead and the Lord have 
mercy upon thy soul, etc. Per Cur: 
Thomas Goron, Cur. Clk.” 


Thus ends the minutes of the | 
| first .murder .case in. East 


New 
Jersey. as set forth .in the Court 
of Common .Right.. But the story 
did not end there. 

David Laing was_imprisoned -in 
the County Jail at* Woodbridge, 
There is an entry in the minutes 
of the Middlesex County Court 
that gives the. sequel. 

The, first tax.tist.of Middlesex 
County, made in Deeemrber, 1604, 
contains several items of interest. 
The jail was continually out ofre-« 
air and David Laing escapted, £)- 
isha Parker then sold the.county, 
a lot of iron for three .shiliings-to 
make fetters for him. Edward 
Haynes received six shillings for 
making them. Samuel Dennis was 
paid nine pence for a pound of 
spike: for the prison ang/John 
Dennis received .three-shillings-for 
mending it. Laing. was -recaptured 
and securely imprisoned for a long 
time. Those whoedurnished him 
with food received three. shillings 
for a week's supply. Edwrad Sla- 
ter, -who.was..then » Sheriffe,. ob- 
tained three poummis: for his trouble 
in taking care of the prigoner, 
while the executioner.receiyed-two 
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made the following recommenda- 


Grimimal trials: 


seating capacity of the room, 


preferential - admission of 


person or speetator; 

eontempt. 

room be kept clear, 

be maintained. 
That no use 


photographic 
mitted in the 


of 
courtroom, 
or otherwise. 


That 
vices for publicity 





use be 


‘room at any time 


| ‘That the surreptitious procure- | 
|Jury & -desired.any of them yt/ment of pictures or sound records | 


be considered contempt of court 


{ their. mind freely & openly for be- and be punished as such, 
| ing-ye- evidence given.them-yester- | 


That the courtroom and the! 
jcourt house be kept free from} 
one distributing devices and} 
Pqnpenen. 


UPabhicitv4n Erintinal’Priads 


_ A special ~committee of the 
American” Bar Association has 





tions to curb excess publicity in 


Phat attendance in the court- 
noom during the progress of a 
qrimina! trial -be limited to the 


That the process of subpoena 
or any other process of the court 
should never be used to secure 
any 
that such 
abuse of process be punished as 


That approaches to the court- 
to the end 
that free access to the courtroom 


cameras or 
appliances be per- 
either 
during the session of the court 


no sound registering de- 
per- 
{upon ye Court (after Deliberate; mitted to operate in the court- 
~| consultation ) 


That newspaper accounts 
criminal proceedings be 
to accounts of occurrences 
court without argument of 
case to the public. 

That no popular referendum 
taken during the pendency. of 
litigation as to the guilt or 
nocence of the accused. 

That broadcasting of ar 
ments, giving out of argumenj 
tive. press. bulletins, and- eve 
other form. of argument or 4 
quasion addressed to the pubj 
by lawyers in the case during ¢ 
progress of the litigation-be ¢ 
initely forbidden. 

That bulletins by the-defends 
issued to the public during 
progress of the trial be definitd 
forbidden. 

That public criticism «of 
eourt:or jury by lawyers in 
ease. during the progress of 
litigation be not tolerated. 

That -featuring in vaudeville 
jurers .or other court office 
either during or after the tri 
be forbidden. 

That the giving of paid -inte 
| views or the writing of 
|articles by jurors, either durin 
or after the trial, be forbidden. 

That -the atmosphere of 
courtroom and adjacent. prem 
be maintained as one of digni 
and calm. 
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Bar Associ 


FEDERAL BAR ASSOCIATION 


A symposium. on the -Bank- 
ruptcy Act will be held under the 
auspices of the Federal Bar As- 
sociation, on March 7th and .14th, 
at 10:30. A..M., in Room 110, of 
the new federal Court House, 
New York City. Judge Max Isaac 
is chairman of the committee on 
arrangements. 

The symposium wiil be open to 
tha members of the bar, who can 
obtain -tickets -by addressing 
Henry Ward: Beer, president -of 
Federal Bar Association, at 29 
Broadway, New York, or Hon. Max 
Isaac, 11 West 42nd street, New 
York City. 

Among those taking part in this 
symposium from this section are, 





Judge Phillip Forman, Referee 
John Grimshaw Jr., and Louis A 
|\Fast of Newark. 

| STATE BAR 


| 

Judge Herbert C. Bartiett, pres- 
lident of the State Bar Association, 
has appointed -the following mem- 
bers. as a committee to ceoeperate 
with the New Jersey Society of 
Accountants to consider mutual 
problems: David: M. Klausner, Jer- 
sey City; William L. Brunyate, 
Newark; Stantey Griffin, Jersey 
City; Alan W. Carrick, Newark: 
and John A. Riggin, Camden. 

Miss Emma E. Dillon;-seeretary 
of the State Bar Association, has 
ent to the members/of the State 
Senate and Assembly a letter re- 
garding. the ending Lawyers’ Bill 
ealling attention to certain alleged 
misinformation sent to them and 
also commenting upon a recent 
speech of Duane E..Minard, coun- 
sel for the New Jersey Association 
of Real Estate Boards. She points 
out that the legislature cannot de- 
fine ‘the. practiceiof law, since that 
is the preogative constitutionally 
of the Supreme Court alone, and 
takes..issue. with various other 
statements in Mr. Minard’s speech. 





' 
ESSEX COUNTY 

-A. Stated Meeting of the Essex 

County: Bar, «sseciation: will be 








-held: at the Bowntewn Club, Na- 


‘jdorsing the 


ation Notes 


tional Newark Building, 744 Bros 
street, Newark, N. J., on Monda 
evening, March 2, 1936, at 6: 
o'clock at which time dinner wi 
be served. At 7:30 o'clock th 
business meeting will be called 
Assembly Bill No. 192, entitled 
“An Act Concerning the Practio 
of Law and Providing for Pens 
ties for the Unauthorized or Pr 
hibited Practice thereof,” will } 
the subject of general discussion. 





to investigate the application o 


to take the Bar examinations will 
present its report. 





HUDSON COUNTY 
The Hudson County Bar Assock 
ation, at a meeting held February 
20, 1936, passed a resolution er 
Bill now 





Lawyers’ 
lending in the Assembly. 
| The followmg committees wert 
| appointed: 


Criminal law and its enforcé 


| ment—John Drewen, Aloysius Mc 
| Mahon, George E. Cutley, William 
T. Cahill, Anthony Botti. 

Criminal procedure—Danie! T. 
O'Regan, William George, George 
T. Vickers, Bennett. A. Robbins, 
Frank G. Schlosser. 

Police. and prosecutions—Aug- 
ust Ziegener, Lewis G. Hansel, 
John J. Lenehan, Mervin Herzfeld, 
Lewis R. Kennedy. 

Unauthorized practice of law— 
David M. Klausner, John D. Cra’ 
en, Harold Haipen, Lester Lasket, 
Issac’ W. Seiler, Abe D. Levensol, 
Alex R. DeSevo, Cyrus W. Lum, 
Samuel Spingarn, Robert B. Mey- 
ner, 

Legal education and admissions 
to the bar—Alexander F. Ormsby, 
Edmund Johnson, Charles L. Cat 
rick, John F. Gough, John Fallon 

Enforcement of professional! etl 
ics—August Ziegener, Isador Hak 
prin, David -M. Klausner, David @ 
Friedenberg, William George, Pet 
er H. James, Charles W. Kappes 
‘Samuel E. Kresch, "Mark, A. Sullr 
van, Geerge T.° Vickers,” A 








C. Wolf, 















The special committee appointeg 


Michael J. Tansey for permissia) 
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gage, guarantees payment of the 
amount. In these cases the Courts 
have made the distinction between 


@ guarantee of payment and a 
guarantee of collection; however, 
as to the defendant Kohn, that 
distinction is not material, for, in 
this case, the alleged guarantee is 
made not by the original creditor 
assignor, but by the obligor, Kohn, 
who, under the same instrument, 
has agreed to pay the mortgage 
on a monthly basis. In other words, 
the obligation, or the debt, enter- 
ed into by Kohn, by this so-called 
contract of guarantee, is identical 
with the original obligation en- 
tered into in the recasting of the 
mortgage. 

The situation then comes within 
the meaning of the statute relied 
upon by the defendant, namely 3 
C.S. 3421, par. 48, providing that in 
all cases where a bond and mort- 
gage has been given for the same 
debt, all proceedings to collect the 
said debt shal! be first to foreclose 
the mortgage, etc. The obligation 
entered into by the defendant Kohn, 
under the alleged contract of guar- 
antee, is the same as the obliga- 
tion in the recast. 

In Taylor vs. Van Nimwagen, 
86 N. J. L. 80, the Court held: 

“That it is the identity of the 
debt, rather than that of the in- 
strument representing it, that sup- 
plies the test, whether or not the 
statute applies.” 

To the same effect, is Knight 
vs. Cape May Sand Co. 83 N. J. L. 
597. : 

The above reasonings, however, 
do not apply to the defendant Mor- 
ris Osterweil, who has entered into 
&@ separate ang independent obliga- 
tion in this contract to guarantee, 
which on its face is absolute, 
guaranteeing the payment of the 
principal and interest, and as to 
him, the plaintiff is under no ob- 
ligation to first foreclose the mort- 
gage. Pfeifer vs. Crossley, Supra. 

Therefore the motion to strike 
the complaint will be granted as to 
the defendant Kohn and will be 
*denieq as to the defendant Morris 
Osterweil. 

An order will be signed accord- 
ingly. 

MUNICIPAL CORPOKATIONS— 

Ordinance Prohibiting Distribu- 

tion of Pamphlets without Per- 


mit—Penalties Review of Con- 
_ Vietion. 
Essex County Court of Common 
Pleas 


Borough of Caldwell v. Cohen. 


Borough of Caldwell v. Wander. 

For the complainants-appellees ap- 

| pears Philip D. Elliot. 

|For the defendants-appellants ap- 
pears Jacob S. Karkus 

February 14, 1936 

Hartshorne, J 


These are further additions to 
the long series of recent convic- 
tions, for the distribution of pam- 
phleta from house to house with- 
out police permit, of members of 
the sect called “Jehovah's Witness- 
es.’ These have been so constantly 
before the courts for the last few 
years that it would almost seem 
that the rights of the sect and of 
he public in that regard has been 


so defined as to require no further | 


litigation. 


(Westfield v. Stein, 113 N. J. L 
1; Dziatkiewicz v. Parker, 115 N 
J. L., 37; Bergenfield v. Peterson, | 
7 Misc. 1019; Nutley v. Brandt, 12 


Misc. 670; Maplewood v. Albright, 

13 Misc. 46; Semansky v. Common 
Pleas, 13 Misc. 589; Nutley v. Zar- | 
yk, April 
19, 1934, unreported; Maplewood v 

Hesler, 
tober 

| The repeatedly 
| disposed of that the distribution 
of religious circulars for a consid- 


Essex Common Pleas 


Essex Common Pleas, Oc 
11, 1935 


claim 





unreported. ) 


has been 


eration is the “worshipping of Al- 
mighty God” and cannot be regu- 
lated by the public in order to pre 
vent trespassing on 
other with 
the rights of the rest of the pub 
lic 


private prop 


erty, or interference 


(Dziatkiewicz v. Maplewood 


Supra; Semansky v Common 
Pleas, supra; Maplewood v. Al- 
bright, supra; Nutley v. Zaryk 
supra, and Maplewood v. Hesler, 


supra.) In fact, the corporate char- 
ter of the sect makes this self-evi 
dent. It that “the 
pose for which the corporation is 


provides pur- 
formed is the dissemination of Bi- 
ble truths in various languages by 
means of the publication of tracts 
other 
ind by the 


pamphlets, papers and relig- 
of 


its 


ious documents use 


all other lawful 
Board of duly constitu 
ted shall expedient for the 
furtherance of the purpose stated.” 
Clearly, the of 
pamphlets, after publication 
of the “other lawful 
which the human Board of Direc- 
| tors, and not Almighty God, select 


means which 
Directors 
deem 
distribution these 
is 


one means” 





As in the above cases, the usual 
objections are raised to the com- 
plaint the ord, 
the same being, as usual, without 
merit 


and conviction rec 
Nor is there any substance 
to the claim that the ordinance in 
delegation 
Of legislative power. The Caldwell | 
ordinance specifically restricts the | 


question is an invalid 


conditions under which the police | 
permit is to be issued by provid- | 
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Publishers 
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NEW YORK CITY 


ing that: “These regulations 
purely for the purpose of investi- 
gating the applicant’s character in | 
order to protect the citizens from 
dishonest vendors.” There no 
charge made that the ia prea, 
jin question are not of such char-| 
}acter. In fact, this point has been 
| previously ruled on under the sim- 
ilar provisions of the Nutley ordin- 
lance in Nutley v Zaryk, supra. 
|The allusion to the Sunday provi- 
|} sions of the Vice and Immorality 
| Act is totally impertinent, the of- 


are | 


1S 








|fenses being committeg on a week 
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| day 
Probably the only novel point in 
the entire case is the claim that 
the ordinance is invalid in toto 
| because of the infirmity of its pen- 
| alty provision. This penalty pro- 





vision is as follows: “Section 6. 
Any person, firm or corporation vi- 
olating any of the provisions of this 
ordinance shall pay a fine of from, 
$10 to $50 for each and every of- 
imprisonment, or both.” 


fense, or 


| It is claimed that this violates the 


provisions of “An Act Concerning 
Municipalities.” (P. L..1917, Chap- 
ter 152, Article 10, Section 7, P. | 
347.) But this statute has been| 
held in the case of Laforgia v. Ho- 
boken, 10 Misc. 657, cited by de-| 
fendants-appellants themselves, to! 
require the fixing of a minimum | 
maximum penalty, and 
quires the exercise of the discre 
tion of the magistrate in the im- 
position of the same.” As to the} 
fine here imposed, the magistrate 
did the 
given him within the minimum and 
maximum fixed by the ordinance, 
that the other decisions cited, 
invalidating an ordinance with a 
fixed penalty, are inapplicable. As 
to the word “imprisonment,” not 
nly appellants not affected 
thereby, but the word, standing 
in the statute, as it does, 
incomprehensible ang must be 
The 
without 


and re- | 


exercise very discretion 


SO | 


are 


alone 
is 
treated as surplusage above 


objection, therefore, is 


merit 
As to the defendant-appellant 
John Wander, the conviction is 


therefore affirmed 

On the other hand, the testimo- 
ny, Which is returneg without stat- 
utory necessity as to the defend 
int-appellant Cohen alone, reveals 
solicitation from but one house by 


her. Not only the title of the act, 
bu its general tenor, makes it 
clear that solicitation by calling 
from house to house was that 
which was intended to be prohib- | 
ited. This failure of proof cannot | 
be cured in criminal causes by | 
proof supplied on the defendant's 
} case. (State v. Batchelor, 89 N J. | 
|L., 433; State v. Lieberman, 80 N. | 
J. L., 506, and State v. Jaggers, 71 
N. J. L., 281 Hence the defend- 


ant’s motion to direct a verdict at}. 
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the close of the State’s 
should have been granted 
The conviction of the defendant 


Cohen is accordingly reversed 


RECENT CASE 
COMMENT 


(Continued from Page 1) 


case 


to get 


i panorama of the law sur- 


rounding, and often designedly 


omitteq from, briefs of both par- 


of 


has spoken of 


Chaffee 
at Harvard 


our Chancery Court as the court 


ties as professor 


eq uty 


}making the outstanding contribu- 


tions to the law of equity in this 
land. The merits its fame 

Last week's decision of Mucha 
v. Jackson, 119 N. J. Eq. 348, lies 
in a section of the law of equity 
in which there is a lack of clarity 
and some contradiction. The case 
holds that where a parent opened 
an account in 


court 


a bank “as trustee 


for” his daughter, an irrevocable 
|} trust was created. Compare with 
this decision, other recent cases: 


Greer v. Greer, 58 N. J. L. J. 171 
and Zimmerman v. Nauhauser and 
Travers v. Reid, digested in 59 N. 
J. L. J. 69, where the respective 
settlors declared themselves trus- 
tees of building and loan shares 
and bank account and it was held 
that trust was created. 
comment is made on the cases 
digested. The digests are of 
course only valuable to collect 
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such a trust. It is 


'that he intended either to deprive | 


|himself of all his means of sup- 


| port or, if he earns his support | 


improbable | 


| person puts his whole estate in | Index to Articles and 


Notes In Current 
Legal Periodicals 
ese 
|BANKS AND BANKING: 


“The Banking Act of 1935" by 


Grouping these evidentiary facts | | presently, then to deprive himself | |M. S. Breckenridge. American Bar 


we note particularly these: 
3 
Hudson Trust Co. v. Holt, 115 
J. Eq. 34 at 39, supra) demand | 


In 


that there must be something | +. 


All cases (except a remark | incapacitated. 


i 


| 


|of his resources in case he becomes | 
It is to be presum- 
ed that people have that much 
forethought. 

6. While notice of the trust to| 
cestui is no requisite, never- 


more to prove the trustor-trustee’s | theless failure to give such notice 
intention than merely opening a/to an adult cestui when there are | 


bank acount, or the 
building and loan shares, in the | 
name of the trustor “in trust” for 


someone else. Such an act per se 


is not different under 


as between ‘“‘trustee’ 
than if the words, “in 


the 


Jersey law 


and “cestui,’ 


trust for” cestui, were omit- 
ted 
his intentions and purposes at the 
time of, or prior to, the creation 
of the trust are admissible as ex- 
ceptions to the hearsay rule. Such 
made subsequent 
thereto have been held admiss- 
ible, Skillman v. Wiegand, 57 N. 
J. Eq. 198, 38 A. 929; sed quaere 
Dill v. Dill, 118 N. J. Eq. 374, 179 
A. 370. Of course a trustee can 
by an explicit subsequent declara- 
tion, change his mind and create 
a trust where there was none. 

2. After the donor’s declara- 
tions, the courts accord most sig- 
nificance (a) withdrawals by 
the trustee from the bank account 
held in trust and his use of the 
money for the benefit of another 
than the cestui; or (b) to lack of 
such withdrawals. An act may be 
competent evidence of a prior 
state of mind, 1 Wigmore Evid- 
ence (1st ed) Sec. 237. Such with- 
drawals by the trustee prove that 
he thought he had created either 
(1) a revocable trust though the 
power of revocation was not ex- 
(2) no presently effective 
gift at all or one effective on his 
death, or (3) an irrevocable trust 
| but at the time of the withdrawal 

he changed his mind. We may 
| presumptively discard the third 
| possibility since that would be a 
malfeasance, a breach of trust. 
| We may presumptively discard the 
| first possibility: 
a condition subsequent upon a 
presently effective trust, giving 
the trustor a chance to get the 
equitable title back into himself is 
a very unlikely thought, except to 
one legally trained. So we deduce 
the materiality of a withdrawal 
as proof of the second possibility. 

However the lack of subsequent 
withdrawals is of negative value 
or at least trivial in weight in 
proving that the trustee intended 
an irrevocable trust. 

3. Subsequent deposits of money 
belonging at the time of the de- 


declarations 


to 


pressed, 


} 
| 
| 


of Mucha Jackson) evi- 
dentiary of an intent to create an 
irrevocable trust which intent ex- 
isted at the creation thereof: or 
of an intention at the time of the 
subsequent deposits to change the | 
original intent and thereupon to 
create an irrevocable trust. 

4. Non-delivery to the cestui of 
the shares of building and loan 
stock or the savings bank book 
forming the res can hardly be of | 
any importance. See above analy- 
sis and cases cited therefor; eon- | 
tra see Nicklas v. Parker, supra, 
and cf. Jefferson Trust Co. v. Ho- 
boken Trust Co., supra. In re) 
Tarrell supra. However, delivery 
of them to the cestui is strongly 


Vv. are 


since the idea of | 


posit, to the cestui (as in the case | 





indicative of an intent to make a 
presently effective gift. Long) 
Branch Co. v. Winter, supra. | 

5. A verm significant fact in| 
disproof of an intention to make | 





a present trust exists where a4) 


Se ee 
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the New! 


IP. L. 


The trustee’s declarations of } 


taking of | opportunities to give the notice, 


{strongly disproves the intent to 
make a gift that the cestui may 
immediately use. 


Finally note must be made of 
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| Bradway. Georgetown Law Journ- 
al, January 1936. 
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‘The American Constitutional 
Method" by Homer S. Cummings. 
United States Law Review, Jan- 


uary 1936. 


the statutes such as P. L. 1932 C. | 


406 (construed in Travers v. Reid) 
1925 P. 25 (construed in 
Zimmerman v. Nauhauser) 4 C. S. 
566 S32 (construed in Jefferson 
Trust Co. Hoboken Trust Co.) 
applicable to such trusts as those 
considered, on the death of the 
They are wretchedly 
drawn and have been held merely 
to protect the bank or building 
and association if on the 
death of the trustee it pays or 
wishes to pay the cestui. One’s 
feeling is that the legislature will 
have to do a better job if it de- 
sires to change the existing law 
and legislate that the “tentative 
trust” we have been describing is 
efective upon the death 
trustee, though ineffective prior 
thereto. It would indeed be de- 
sirable should the legislature so 
enact and effectuate the donor's 
probable intention. See Nicklas v. 
Parker, supra. People with small 
means can thus simply provide 
their death. The purpose of 
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the Statute of Wills would be 
amply accomplished by such “ten- 
tative trusts.’ The deposit of| 
money by the donor or the taking 
out of building and loan shares 
and the payment of money there- 
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Hon. Walter D. Van Riper contain all the evidence. a Terk employee was injured while en- 810 eae Se. New ark 
Clerk——David Hahn tion to include additional matter a as sain sniaiaiianiin te ceecaiate tetas | aged in work of an interstate MArket 2-0981 
Will hear motions Friday March | will be granted.97 School and Bayonne High gorge FRED SCHREYE 
oe. School and received his L. B. at} anaes - The savant snentd ba - a 
Hon. Daniel J. Brennan ell 1 17 Fed 7 wr C. A. 4th New Jersey Law School in 1928 ‘ogee _ vn — pendhged cntikal. — hme “ 
ee ee Y 1 a "s or cA 4 th. 1908 _- He was the youngest member of | ne cee te queattan Wnt Rens we saa ie DIVOROE 
Will hear motions Friday, March 11 USCA his class and the following ner ne COENEN. Tied Detectaph Service 
—— Fed. oa ce A. 7th, 1914). w na the youngest man to pass the _ = GES be: SENS -te: ae cn ions 
ny meer 231 (weekly call) 9 Doda No 133 Fed © | atake Mam, emeinntien | = -- = . = - : 
= Anil ow al Ay De eg Me os He was a member of the Bay- | —— Special Service System, | 
Supreme: , 107 (eee Bros: x, Savage, 120 Fed | onne Stalwarts and was a candi- a ee -) om en Ct, nea 7 
Hon. A Santen Oliphant : armas Keck Mfg. ¢ ve Le |date for the Republican nomina- - =} road § ll ve Newark, N. 
; p PS. 68S (1G. CAO Mitchell 2-2733 


2 NATIONWIDE 


HOOKUP Specialists in “Concealed Asset” Reports; Insu 


Claim and Mora! Hazard Investigations ANY WH 








High number 
339 (day call) 

Circuit: 

Hon. Thomas Brown 

Clerk—Thomas J. Gillen 

Will hear motions Friday, March | 
6th. 


Proposed Legislation 


— 
CALENDAR | 
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SENATE 118. Supplement to 
|Chancery Act—to permit joinder | 
| 
| of it is not known | 


woman where 


High number—195 (weekly call) | Hackensack Herr, AM whether she is marrieq or not, 
163 (day call). F Newark Backes, A.M.. and|and husband’s name is unknown, 
Hon. Henrv FE. Ackerson Trenton Rogers. AM iby use of fictitious names. 


SENATE 122. Provides for add- 


Clerk—John P. Dalton a on 
Friday March 27th ig names of struck jurors when 


, — ’ 
Will hear motions Friday Jersey City Stanton, A.M yriginal 
Common Pleas: origina : 
Hon. Robert V. Kinkead SENATE 


exhausted 
127. Establishes rates 
on settlement of 


list 
Monday, March 30th 


of commissions 





“HAVE IT REPORTED—THE RECORD NEVER FORGETS 


Donegan, Slavin & Kabot 


Court Stenographers 


Supreme Court Examiners 24. COMMERCE ST. 
NEWARK, N. J. 


MArket 2-2535 


Master in Chancery 


Notaries Public 














































Clerk—James J. Walker Camden Kraft. AM : 
High number—533 (day call) Somerville Trapp, A.M accounts of personal representa 
Hon. James R. Erwin tives and trustees ang guardians, 
Clerk—Edward M. Smith Tuesday, March 3ist 5 per cent up to $10,000.00; 4 per 
High number—502 (day call) | Hackensack Campbell, A.M. j|cent on excess to $20,000.00; 3 
K apis | Newark “hil a anal al il se , 
Motions are heard by a Criminal |-° an Ae per cent on excess to $50,000.00; 
Trenton Backes, A.M if estate over $50,000.00 not ex- 


Judge on Fridays. 
Mercer County 
Sureme and Circuit: 
Hon. A. Dayton Oliphant 
Clerk—Charles P. Hutchinson 
Motions will be heard Friday, 
March 6. 
Middlesex County 
Supreme and Circuit: 
Hon. Frank L. Cleary 
Clerk—William J. White 
Motions will be hearq Friday, 
March 6. 


Rogers, A.M ceeding 5 per cent. 


l 
Titles Insured 


BY 








A Company that specializes solely in the examination and 
insuring of titles to real estate 


Morris County 
Supreme and Circuit: 
Hon. Rulif V. Lawrence 
Clerk—E. Bertram Mott 


LAWYERS TITLE GUARANTY 
Motions are heard every Friday COMPANY OF NEW JERSEY 


Passaic County ORGANIZED 1927 
Supreme and Circuit: ' 
Hon. Joseph G. Wolber 7 NELSON ACE . : p 
Clerk—Saul Lippman weenen NEWARK, N. J. 
Motions are heard every Friday. Opposite Essex County Hall of Records 
High number—976 (weekly call) | Mitchell 
955 (day call). 
Union County 
Hon. Wilfred H. Jayne 
Clerk—Raymond Schneider 
High number—166 (weekty call!) | 
—115 (day call) | 


Tel 2-7875 
Insures titles to real estate in any part of 
Northern New Jersey 





RATES ON REQUEST 

















Revision of Wills 


N 

a attorneys and corporate’ fiduciaries than 
continually to recommend to their clients that 
they review their estate plans in the light of 
changing economic and social forces. 

The drafting of legal instruments is the 
lawyer’s business. On matters pertaining to 
the business and investment problems of estate 
management and planning, this institution has 
had long experience. 

The Fidelity Union Trust Company be- 
eves that co-operation in serving best the in- 
terests of mutual clients should be the common 
purpose of both members of the bar and trust 
companies, and pledges itself to this polics 


FIDELITY UNION 
TRUST COMPANY 
Newark .. . East Orange 
... NEW JERSEY... 

MEMBER FEDERAL. .DEPOSIT INSURANCE CORPORATION 
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